



 CASE - XXXXX
LOAN PARTICIPATION AND SERVICING AGREEMENT

between
MICHIGAN STRATEGIC FUND

and
LENDER
This Loan Participation and Servicing Agreement (the “Participation Agreement”), dated MONTH XX, 20XX, is between the Michigan Strategic Fund (the “MSF”), whose address is 300 North Washington Square, Lansing, Michigan 48913 and Lender (the “Lender”), whose address is XXX.  As used in this Participation Agreement, the MSF and the Lender are, individually, a “Party” and, collectively, the “Parties”.

RECITALS

A. The Michigan Legislature passed legislation establishing the 21st Century Jobs Trust Fund Initiative.

B. Under the control and direction of the MSF Board, staff of the Michigan Economic Development Corporation, a public body corporate (the “MEDC”) provides administrative services for the MSF.

C. Pursuant to MCL 125.2001, et. seq., as amended (the “Act”), the MSF is authorized to make loans.

D. Pursuant to the Act, and specifically MCL 125.2088d(1), the MSF shall create and operate a loan enhancement program (the “Loan Enhancement Program”).

E. As part of the Loan Enhancement Program, at its May 20, 2009 meeting, the MSF Board approved a Michigan Supplier Diversification Fund.

F. As part of the Michigan Supplier Diversification Fund, at its May 20, 2009 meeting, the MSF Board approved a loan participation program designed to facilitate financing of projects to borrowers by leveraging private sector capital and risk management talent (the “Loan Participation Program”).

G. The Borrower (as defined below) desires to obtain a loan from the Lender to _______ (explain Project) __________________________ (the “Project”).

H. The MSF and the Lender desire to sign this Participation Agreement pursuant to the Loan Participation Program to provide for the sale by the Lender and purchase by the MSF of the MSF Share (as defined on Appendix A) of the Loan (as defined below) under the Loan Participation Program.

NOW, THEREFORE, in consideration of the recitals and mutual agreements in this Participation Agreement, the Parties agree as follows:

Section 1.
The Loan; Participation Amounts; and Repayment.

(a)
The Loan. Borrower, a Michigan/Delaware corporation/limited liability company (the “Borrower”), is receiving a loan from the Lender, dated on or about the date of this Participation Agreement, in the amount set forth on Appendix A (the “Loan”). The Loan shall be disbursed in accordance with loan documents among the Borrower, any co-maker, guarantor, endorser, other debtor or obligor of the Loan, and the Lender, which include without limitation, a loan agreement, note, security agreement(s), and as applicable, other hypothecations, guarantees, and other ancillary and related documents (the foregoing, and this Participation Agreement, including all Appendices, and any permitted amendments thereto, collectively, the “Loan Documents”).

(b)
Participation Amounts. The Lender shall cause the applicable Loan Documents to reflect, in addition to other normal and customary loan provisions: (i) at least the Lender Share (as defined on Appendix A), the MSF Share, the MSF Grace Period (as defined on Appendix A), the fees, and other essential terms of the Loan, including those which are described on Appendix A (the “Summary of Terms”), and (ii) provisions specifying the term of the Loan, payment due dates, amortization schedule, the respective principal and interest components and application of the scheduled payments on each of the Lender Share and MSF Share.  This Participation Agreement constitutes a sale by the Lender to the MSF of the percentage of ownership interest in the Loan and related security and documents in the amount referenced as the MSF Share in the Summary of Terms.  It is not, however, an extension of credit by the MSF to the Lender. The MSF shall be considered for all purposes the legal and equitable owner of the MSF Share, and all security and documents relating to the MSF Share of the Loan. The MSF will disburse the MSF Share to the Lender on or about the closing of the Loan Documents.  No portion of the Loan shall be disbursed by the Lender to the Borrower without the Borrower’s full execution of all of the Loan Documents.

(c)
Repayment. The Lender shall collect from Borrower all payments made under the Loan. [DESCRIBE PAYMENT SCHEDULE TO MATCH TYPE AND APPLICABLE DATES OF PAYMENTS, I.E., INTEREST ONLY, ON DEMAND, OTHER INSTALLMENTS; EXAMPLE: The Lender shall require that the Borrower repay the loan in XXX (XX) monthly installments of principal and interest commencing MONTH XX, 20XX and continuing on the first day of each consecutive month, concluding with a final payment of all outstanding principal and interest on the Loan on MONTH XX, 20XX].  The Lender shall provide all detail reasonably requested by the MSF regarding the breakdown of individual payments, including without limitation, itemization of the principal and interest billed to the Borrower and received by the Lender. The Lender and the MSF shall each share all principal and interest payments and other collections under the Loan in proportion to their respective percentage interests in the Loan as set forth in the Summary of Terms, with appropriate provisions made for any differences in interest rates and payment schedules of the Lender and the MSF. The Lender shall pay the MSF upon the terms and conditions as described in this Participation Agreement, including that the Lender shall, upon receipt of payment on the Loan from the Borrower, remit the principal and interest amounts due the MSF no less frequently than on a monthly/quarterly basis.   Remittance by the Lender to the MSF shall be paid in any one of the following methods, to be determined by agreement of the Parties: (i) EFT Transfer; (ii) Commercial Depository Sweep Arrangement (on terms and conditions acceptable to the MSF); (iii) by check made payable to the State of Michigan and mailed to the MEDC, 300 North Washington Square, Lansing, Michigan 48913, or (iv) other form of conveyance acceptable to the Parties.

Section 2.
Fees, Interest Rates.

(a)
MSF Closing Fee.  At the closing of the Loan Documents, in addition to any other fees that may be charged to the Borrower by the Lender, a closing fee of X and X/10 percent (X%) (the “MSF Closing Fee”) of the MSF Share shall be charged to (or deducted from the Loan proceeds) the Lender. The MSF Closing Fee shall be paid by the Lender to the MSF within thirty (30) business days after the closing of the Loan Documents.

(b)
MSF Annual Fee. An annual fee equal to X and X/10 percent (X%) of the then outstanding principal balance of the MSF Share shall be charged to the Borrower by the Lender (the “MSF Annual Fee”) beginning on the first day of the twelfth (12th) month following the end of the MSF Grace Period, and continue on the first day of each successive twelfth (12th) month thereafter until the Loan is paid in full.  The Lender shall pay the MSF Annual Fee to the MSF within thirty (30) business days after receipt from the Borrower.

(c)
Reduced Interest Rates or Principal Payments.  In no event shall any reduced interest rate on the MSF Share or reduced principal payments on all or any portion of the MSF Share, or any other advantageous terms to the Borrower, or any combination thereof, extend beyond the expiration of the MSF Grace Period.  For purposes of this section, “reduced” or “advantageous terms” means as such is compared to the respective interest rate, principal payment requirements, or other terms applicable to the Lender Share.

(d)
Equal Late Fees and Penalties.  Any and all fees and penalties (including but not limited to late fees and forbearance fees) assessed to the Borrower by the Lender shall be assessed on the same terms and conditions for the benefit of the Lender and the MSF, on a pro-rata basis.

(e)
Pre-Payment Fee.  The Lender shall charge to, and collect from the Borrower, a pre-payment fee of X and X/10 percent (X%) of the MSF Share in the event that the MSF Share is paid by the Borrower in full prior to the one (1) year anniversary date of the Loan (the “Pre-Payment Fee”), but the requirement to pay such prepayment fee may be waived by the Chairperson of the MSF Board or MSF Fund Manager, in the Chairperson’s or MSF Fund Manager’s sole discretion.

Section 3.
Administration of the Loan.
(a)
Except as otherwise provided by this Participation Agreement, the original Loan Documents shall be retained by the Lender. Unless the Chairperson of the MSF Board or MSF Fund Manager provides written authorization to exempt one or more specific documents (under the terms and conditions acceptable to him), copies of all Loan Documents shall be forwarded to the MSF upon execution. [In addition, to the extent Borrower is a real estate holding company using the proceeds of the Loan to acquire and hold real property and subsequently leasing the real property to a related operating company, Lender shall deliver to the MSF a fully executed copy of the “Operating Company Certification” in the form of Appendix D attached to this Agreement upon execution. ADD ONLY FOR HOLDING COMPANY DEALS]
(b)
The Lender shall disclose the existence of this Participation Agreement to the Borrower, and any co-maker, guarantor, endorser, other debtor or obligor of the Loan. The Lender shall exercise the same degree of care and discretion in servicing the Loan and collecting payments from the Borrower as it would take in servicing the Loan and collecting payments solely for its own account.

(c)
The Lender may amend the terms and conditions of the Loan Documents without the consent of the MSF, provided however, the Lender may not, without the express prior written approval of the Chairperson of the MSF Board or MSF Fund Manager, by amendment or otherwise: (i) increase the amount of the Loan; or (ii) change any of the essential terms of the Loan which are summarized on Appendix A and also include the Lender Assurances on Appendix B, and the Borrower Assurances on Appendix C; or (iii) waive or release any claim against any Borrower or any co-maker, guarantor,  endorser, debtor or other obligor of the Loan; or (iv) consent to any release, substitution, or exchange of collateral, except (a) sales of inventory in the ordinary course of business or (b) sales, substitution and exchange of worn or obsolete equipment in the ordinary course of business; or (v) effectuate any of the circumstances in Section 3(c)(i) through Section 3(c)(iv).

(d)
The Lender shall provide to the MSF the internal risk rating assigned by the Lender to the Loan, and promptly provide the MSF with written notice of any change by the Lender to the internal risk rating.

Section 4.
Representations and Warranties of the Lender. The Lender represents and warrants the terms and conditions in Appendix B, and further represents and warrants that:

(a)
the only recipient of the Loan is the Borrower identified and described in this Participation Agreement;

(b)
the Lender shall perform all of its obligations and duties under the Loan Documents and this Participation Agreement, including all obligations and duties set forth in Appendix B;

(c)
the Lender has performed a credit analysis of the Borrower satisfactory to Lender;

(d)
upon closing of the Loan, the Lender shall have good and marketable title to the Loan subject to no encumbrance or disability, and except as created by this Participation Agreement and the Loan Documents, to the actual or constructive knowledge of the Lender, no party to the Loan shall have any defense or claim against the Lender arising out of the Loan;

(e)
the Loan is for the Project and shall be in accordance with applicable Federal and State laws, including but not limited to, laws governing types of loans, interest rates and priority of security; and

(f)
to the extent required under law, the security documents for the Loan are, or will be, properly recorded in order to validly perfect and maintain a security interest in the collateral securing the Loan, and the Lender will take whatever additional actions may be necessary to validly perfect and maintain a security interest in the collateral securing the Loan.

Section 5.
Additional Obligations of Lender.  The Lender shall promptly notify the MSF in writing (and describe in reasonable detail):

(a)
of any breach of any representation or warranty of the Lender in this Participation Agreement, or any breach of any representation or warranty in any of the Loan Documents;

(b)
of the Lender’s receipt of any request by the Borrower, or any co-maker, guarantor, endorser, or other debtor or obligor of the Loan, for any change in the terms and conditions of the Loan, or any of the Loan Documents, including without limitation, any request for the release, substitution, or exchange of collateral for the Loan or the release of any of their personal obligations under the Loan;

(c)
should the Lender commence any collection proceeding against any Borrower or any co-maker, guarantor, endorser, or other debtor or obligor of the Loan; and

(d)
should the Lender seize, sell, transfer, assign, foreclose, or attempt to exercise against any collateral securing the Loan.

Section 6.
Representations and Warranties of the MSF. The MSF represents and warrants that:


(a)
the MSF is a public body corporate and politic within the Department of Treasury of the State of Michigan.  The MSF has the power and authority to enter into and perform its obligations under this Participation Agreement; and


(b)
except as disclosed in writing to the Lender or provided by law, no consent or approval is necessary from any governmental authority as a condition to the execution and delivery of this Participation Agreement by the MSF or the performance of any of its obligations under this Participation Agreement.

Section 7.
Other Loans by Lender.  The MSF acknowledges that the Lender may have other existing loans with the Borrower that were made prior to the date of the Loan (the “Prior Loans”) and may, make other additional loans to the Borrower coincident with the Loan that do not include support from the MSF (the “Coincidental Loans”), and in the future, may make additional loans to the Borrower (the “Future Loans”).  The Prior Loans, the Loan, Coincidental Loans and Future Loans shall be collectively referred to as “Borrower Loans”.  After an event of default by the Borrower with respect to the Loan, any of the Borrower Loans, then in any collection proceeding or legal action taken by the Lender against the Borrower to collect amounts due under the any of the Borrower Loans, any proceeds collected by the Lender, other than proceeds derived from one or more guarantees provided specifically for, and limited to, the Loan, including USDA, SBA or any other source (the “Loan Specific Guaranty”), shall be applied in the following order:

(a)
first, to reimburse the Lender for the costs of any such collection action;

(b)
second, the proceeds of collateral directly securing repayment of each of the Borrower Loans shall be applied to pay the interest, fees and principal of the respective Borrower Loans in accordance with their respective valid interests; with any such proceeds applicable to the Loan being applied on a pro-rata basis to Lender Share and the MSF Share;

(c)
third, to pay any remaining interest, fees and principal with respect to the Prior Loans;

(d)
fourth, to pay any remaining interest, fees and principal with respect to the Loan, with all such payments being applied on a pro-rata basis to the Lender Share and the MSF Share; and

(e)
fifth, to pay any remaining interest, fees and principal with respect to the Coincidental Loans and Future Loans, in the order determined by the Lender.

All proceeds derived from any Loan Specific Guaranty shall be applied first to interest, fees, and principal with respect to the Loan, with all such payments being applied on a pro-rata basis to the Lender Share and the MSF Share.  The foregoing provisions in this Section 7 shall not in any way limit the obligations of the Lender in this Participation Agreement to take action against the Borrower after the occurrence of an event of default.

Section 8.
Default by the Borrower.  Upon the occurrence of an event of default (or similar phrase or term under the Loan Documents) by the Borrower (which is not cured after the expiration of any applicable opportunity to cure) under the Loan Documents:

(a)
the Lender shall copy the MSF with all notices to the Borrower, and further provide the MSF written notice describing in reasonable detail the circumstances of the event of default; and

(b)
the Lender shall diligently pursue the collection of all amounts owed by the Borrower under the Loan Documents until the Loan is brought current, collected in full, reduced to a Judgment, settled, or upon the reasonable judgment of the Lender, other action is desired (collectively, the “Legal Action”).

Section 9.
Default by the Lender.  The occurrence of any one or more of the following events or conditions shall constitute an Event(s) of Default by the Lender under this Participation Agreement, unless upon written approval of the Chairperson of the MSF Board or MSF Fund Manager, a written waiver of the Event(s) of Default is provided by the MSF to the Lender:

(a)
any representation or warranty made by the Lender in this Participation Agreement is incorrect in any material respect;

(b)
any material breach by the Lender of any duty or obligation of the Lender under this Participation Agreement, including without limitation, the failure to reasonably pursue all Legal Action against the Borrower, which is not cured by the Lender to the satisfaction of the MSF within forty-five (45) calendar days after written notice thereof by the MSF to the Lender; 

(c)
the appointment of a receiver or custodian over a material portion of the Lender’s assets, which receiver or custodian is not discharged within sixty (60) calendar days of such appointment; and

(d)
any voluntary bankruptcy or insolvency proceedings are commenced by the Lender; or any involuntary bankruptcy or insolvency proceedings are commenced against the Lender, and any such proceedings are not set aside within sixty (60) calendar days from the date of institution thereof.

Upon the occurrence of any one or more Event(s) of Default by the Lender under this Participation Agreement, the MSF shall be entitled to pursue any or all of the following remedies, plus any additional rights and remedies available to the MSF, legal or equitable, including without limitation, the right of recoupment, and: (i) the right to require the Lender’s books and records related to the Loan, Loan Documents and this Participation Agreement to be separately audited by an independent certified public accountant selected by the MSF, at the MSF’s sole cost and expense; provided however, in the event the audit reveals that a breach of this Participation Agreement has occurred, the Lender shall reimburse the MSF for the fees and expenses incurred to perform the audit, (ii) the right to require the Lender to repurchase from the MSF the MSF Share, within thirty (30) calendar days of the MSF’s written request, at a purchase price equal to the principal amount of the MSF Share, plus all accrued and unpaid interest, penalties and fees thereon on a “non-recourse basis”, and (iii) the right to require the Lender to assign and transfer to the MSF all original Loan Documents and any collateral in the possession of the Lender securing any part of the Loan, together with such other documents, files, and records as may be necessary, in the opinion of the MSF and/or the Michigan Department of Attorney General, to permit the MSF to institute appropriate legal proceedings, including the collection and/or foreclosure proceedings under the Loan and the collateral securing the Loan to enable the MSF to directly enforce all aspects of the Loan Documents against the Borrower (and any co-maker, guarantor, endorser or other debtor or obligor under the Loan Documents) and to collect the indebtedness due with respect to the MSF Share, to enforce and foreclose upon the security for the Loan, and to preserve the rights and interests of the MSF.  To that end, any amounts collected by the MSF shall first be applied to satisfy all outstanding amounts attributable to the MSF Share, including all unpaid principal, and all accrued and unpaid interest, penalties and fees thereon.  Any amounts that may be collected by the MSF in excess of the amounts due to the MSF shall be applied to the outstanding amounts attributable to the Lender Share.

In addition to other remedies, in the event a correction action directive or similar regulatory requirement, decree or order is issued against or with respect to the Lender, under any applicable Federal or State banking law or regulation, and for so long as such directive, decree or order remains in effect, the MSF shall have the right, but not the obligation, upon written notice to the Lender, to purchase the Lender’s interest in the Loan, all Loan Documents and the collateral securing the Loan, at a purchase price equal to the then outstanding balance of the Lender Share (including accrued and unpaid interest through the date of the MSF purchase), and the Lender shall execute all documents as may be necessary, in the opinion of the MSF and/or the Michigan Department of Attorney General, to permit the MSF to exercise this right. The sale of the Lender’s interest in the Loan to the MSF under this paragraph shall be on a “recourse” basis.

No remedy is intended to be the sole and exclusive remedy in case any Event(s) of Default by the Lender under this Participation Agreement shall occur and each remedy shall be cumulative and in addition to every other provision or remedy now or later existing at law, in equity, by statute or otherwise. The Lender shall pay all costs and expenses, including, without limitation, reasonable attorneys fees and expenses incurred by the MSF in enforcing any obligation of the Lender arising from or under the Loan or any of the Loan Documents.

Section 10.  Right to Purchase.  The Lender shall have the right to purchase, at its sole option, the MSF Share of the Loan at any time.  The purchase price shall be equal to the MSF Share of the Loan, as then outstanding, plus all accrued and unpaid interest, penalties and fees thereon, if any, through the date of the Lender purchase, plus an amount equal to the pre-payment fee, if any, set forth in Section 2(e).  Nothing in this section shall, however, be construed as obligating the Lender to purchase the MSF’s interest in the Loan.  The sale of the MSF’s interest in the Loan to the Lender under this paragraph shall be on a “non-recourse” basis.


Section 11.
Notices.  Any notice or other communication under this Participation Agreement shall be in writing and e-mailed, or faxed, or mailed by first class mail, postage prepaid, or sent by express, overnight courier to the respective Party at the address listed at the beginning of this Agreement or such other last known addresses or e-mail accounts, and shall be deemed delivered one business day after the delivery or mailing date.

Section 12.
Counterparts; Facsimile/Pdf Signatures.  This Participation Agreement may be signed in counterparts and delivered by facsimile or by pdf, and in any such circumstances, shall be considered one document and an original for all purposes.

Section 13. 
Severability.  All of the clauses of this Participation Agreement are distinct and severable and, if any clause shall be deemed illegal, void or unenforceable, it shall not affect the validity, legality or enforceability of any other clause or provision of this Participation Agreement.

Section 14.
Captions.  The captions or headings in this Participation Agreement are for convenience only and in no way define, limit or describe the scope or intent of any provisions or sections of this Participation Agreement.

Section 15.
Governing Law.  This Participation Agreement is a contract made under the laws of the State of Michigan, and for all purposes shall be governed by, and construed in accordance with, the laws of the State of Michigan.

Section 16.
Relationship between Parties.  The Lender, and its officers, directors, agents and employees shall not describe or represent themselves as agents of the State of Michigan, the MSF, or the MEDC to any person, firm or entity for any purpose.


Section 17. 
Successors and Assigns.  Except as otherwise provided by law, any rule of law or regulation (including without limitation, any Executive Order of the State of Michigan), the MSF may not pledge, sub-participate, assign, or otherwise transfer its rights, duties or obligations in this Participation Agreement or the Loan Documents without the express prior written approval of the Lender.  The Lender may not pledge, sub-participate, assign or otherwise transfer its ownership interest in the Loan, or its rights, duties or obligations under this Participation Agreement or the Loan Documents without the express prior written approval of the Chairperson of the MSF Board or MSF Fund Manager.  The terms and condition of this Participation Agreement shall bind the permitted successors and permitted assigns of the Parties.

Section 18.
Waiver.  A failure or delay in exercising any right under this Participation Agreement will not be presumed to operate as a waiver unless otherwise stated in this Participation Agreement, and a single or partial exercise of any right will not be presumed to preclude any subsequent or further exercise of that right or the exercise of any other right.

Section 19.
Amendment. Neither this Participation Agreement nor, except as otherwise permitted in Section 3(c) of this Participation Agreement, the Loan Documents in any respect, may be modified or amended without the express prior written approval of the Chairperson of the MSF Board or MSF Fund Manager, and no permitted modification or permitted amendment shall be binding except pursuant to a written instrument signed by the Parties sought to be bound.
Section 20.
Publicity.
At the request and expense of the MSF or the MEDC, the Borrower will cooperate with the MSF or the MEDC to promote the Project through one or more of the placement of a sign, plaque, media coverage or other public presentation at the project or other location acceptable to the Parties.
(remainder of page intentionally left blank)

LENDER
___________________________

Authorized Signer

Title
Date:  ______________________

MICHIGAN STRATEGIC FUND

___________________________

Mark Morante
Fund Manager
Date:  ______________________

The undersigned has the requisite authority and power to sign below on behalf of the Borrower, and Borrower acknowledges, and accepts, the terms and conditions set forth in this Participation Agreement and acknowledges, consents to, and affirms all the terms and conditions on Appendix C.

Borrower shall take all action necessary to cause the terms and conditions in this Participation Agreement to be satisfied in all respects.

Borrower further agrees that Lender may provide any information or knowledge the Lender may have about the Borrower or about any matter relating to the Loan or the Loan Documents to the MSF or its successors.

NAME OF BORROWER

___________________________

Name of person signing for Borrower

Title

Date:  ______________________

(Signature Page to Loan Participation and Servicing Agreement)

APPENDIX A

SUMMARY OF LOAN TERMS

Borrower:

_________________________
Lender:

_________________________
Loan Type:

_________________________
Loan Term:

_________________________
Principal Loan Amount:

$XXXX
Lender Share:


$XXXX or XX% of the Loan Amount

MSF Share:


$XXXX or XX% of the Loan Amount

MSF Grace Period:


_________________________ 

Fees:
Tier II:
MSF Closing Fee: XX% at Closing 



MSF Annual Fee:  XX% annually thereafter



Fees may be financed

Other:
As part of the Lender’s Loan Documents, the Lender shall require the following:
1.
XXX

2.
XXX

3.
XXX

APPENDIX B
LENDER ASSURANCES

STATE OF MICHIGAN REQUIREMENTS

1. Auditor General, etc.  To ensure compliance with the terms of this Participation Agreement and the Michigan Strategic Fund Act, MCL125.2001 et. seq.:

(a) the Lender shall permit the Auditor General of the State of Michigan (the “Auditor General”), the MSF, the MEDC, and the Chief Compliance Officer of the MSF (the “CCO”), and any representative, member, employee or agent of the foregoing to visit the Lender and any other location where the books and records of the Lender are normally kept to inspect the books and records, including financial records and all other information and data, relevant to the Loan, the Loan Documents and the terms of this Participation Agreement;

(b) the Lender shall permit the Auditor General, the MSF, the CCO, and any member, employee or agent of the foregoing to make copies or extracts from information and to discuss the affairs, finances and accounts of the Lender and Borrower related to the Loan, the Loan Documents and this Participation Agreement; and

(c) the Lender shall cooperate with the CCO, if contacted.

2. Criminal and Civil Matters.  To the best of Lender’s knowledge, neither Lender nor any of its affiliates, subsidiaries, officers, directors and any person who, directly or indirectly, holds a pecuniary interest in the Lender of 20% or more: (i) have any criminal convictions incident to the application for or performance of a state contract or subcontract, and (ii) have any criminal convictions or have been held liable in any civil proceeding that negatively reflects on the person’s business integrity, including without limitation, based on a finding of embezzlement, theft, forgery, bribery, falsification or destruction of records, receiving stolen property or violation of state or federal antitrust statutes.

3. Indemnification and Hold Harmless.  The MSF, the State of Michigan, the CCO, the Michigan Economic Development Corporation (the “MEDC”), its Executive Committee and their respective directors, participants, officers, agents and employees (collectively, the “Indemnified Person(s)”) shall not be liable to the Lender for any reason arising out of or related in any way to the Loan, the Loan Documents or this Participation Agreement. The Lender shall indemnify and hold the MSF, the State of Michigan, and the MEDC and other Indemnified Person harmless against all claims asserted by or on behalf of any individual person, firm or entity (other than an Indemnified Person), arising or resulting from, or in any way connected with, the Loan, Loan Documents, this Participation Agreement or any act or failure to act by the Lender, including all liabilities, costs and expenses, including reasonable counsel fees, incurred in any action or proceeding brought by reason of any such claim.  The Lender shall also indemnify the MSF, the MEDC and other Indemnified Person from and against all costs and expenses, including reasonable counsel fees, lawfully incurred in enforcing any obligation of the Lender arising from or under the Loan, Loan Documents or this Participation Agreement. The Lender shall have no obligation to indemnify an Indemnified Person under this Section if a court with competent jurisdiction finds that the liability in question was solely caused by the willful misconduct or gross negligence of the MSF, the MEDC or other Indemnified Person, unless the court finds that despite the adjudication of liability, the MSF, the MEDC or other Indemnified Person is fairly and reasonably entitled to indemnity for the expenses the court considers proper.  The MSF, the MEDC and the Lender agree to act cooperatively in the defense of any action brought against the MSF, the MEDC or another Indemnified Person to the greatest extent possible. Performance of the Lender’s activities contemplated under this Participation Agreement is within the sole control of the Lender and its employees, agents and contractors, and an Indemnified Person shall have no liability in tort or otherwise for any loss or damage caused by or related to the actions or failures to act, products and processes of the Lender, its employees, agents or contractors.  This Section shall survive the payment in full of the Loan, any return or payment in full to the MSF of the MSF Share, and any additions thereto, or any termination of the Participation Agreement.

4. Jurisdiction.  The Lender agrees that it shall make a good faith effort to resolve any controversies that arise regarding this Participation Agreement.  If a controversy cannot be resolved, the Lender agree that any legal actions concerning this Participation Agreement shall be brought in the Michigan Court of Claims or, as appropriate, Ingham County Circuit Court in Ingham County, Michigan.
5. Non-Discrimination and Unfair Labor Practices.  In connection with this Agreement, the Lender agrees not to discriminate against any employee or applicant for employment, with respect to their hire, tenure, terms, conditions or privileges of employment, or any matter directly or indirectly related to employment, because of race, color, religion, national origin, ancestry, age, sex, height, weight, marital status, physical or mental disability unrelated to the individual’s ability to perform the duties of the particular job or position.  The Lender further agrees that every subcontract entered into for performance of this Agreement will contain a provision requiring nondiscrimination in employment, as specified in this Agreement, binding upon each subcontractor.  This covenant is required under the Elliot Larsen Civil Rights Act, 1976 PA 453, MCL 37.2101, et seq., and the Persons with Disabilities Civil Rights Act, 1976 PA 220, MCL 37.1101, et seq., and any breach thereof may be regarded as a material breach of this Agreement.
Under 1980 PA 278, MCL 423.321, et seq., the State shall not award a contract or subcontract to an employer whose name appears in the current register of employers failing to correct an unfair labor practice compiled under MCL 423.322.  The United States Labor Relations Board compiles this information.  The Lender shall not enter into a contract with a subcontractor, manufacturer, or supplier whose name appears in this register.  Under MCL 423.324, the State may void any contract if, subsequent to the award of the contract, the name of the Lender as an employer, or the name of a subcontractor, manufacturer, or supplier of the Lender appears in the register.
6. Purpose of the Loan.  The Loan:
(a) has not been made in order to place under the protection of the approved Michigan Collateral Support Program prior debt that is not covered under the approved Loan Enhancement Program and that is or was owed by the Borrower to the Lender or to an affiliate of the Lender;

(b) is not a refinancing of a loan previously made to the Borrower by the Lender or an affiliate of the Lender; and
(c) is a new extension of credit to the Borrower, and shall not be used to support existing extensions of credit – including but not limited to prior loans, lines of credit or other borrowing – that were previously made available as part of a state small business credit enhancement program.
7. Patriot Act. The Lender shall perform all of its obligations and duties as required under the Patriot Act of 2001, as amended, including without limitation, the provisions relating to the Customer Identification Program (CIP) and anti-terrorism, and the MSF may so rely on the Lender’s performance of any such requirements, including that the Lender is in compliance with the requirements of 31 CFR 103.121 (relative to anti-money laundering programs); and Lender acknowledges the aforesaid obligations and duties, and further certifies it is in compliance thereunder, including relative to implementation of reasonable procedures to verify the identity of any person seeking to open an account, to the extent reasonable and practicable, maintain records of the information used to verify a person’s identity and determine whether the person appears on any lists of known or suspected terrorist organizations provided to the Lender by any government agency.
B.
PASSIVE REAL ESTATE INVESTMENT

To the extent Borrower is a real estate holding company using the proceeds of the Loan to acquire and hold real property and subsequently leasing the real property to an operating company, the Lender represents and warrants the following:

1. [OPERATING COMPANY NAME] is a co-borrower or a guarantor of the Loan, as applicable;

2. Both the Borrower and [OPERATING COMPANY NAME] have executed all required certifications, including those contained on Appendix C and Appendix D, as applicable;

3. Each natural person holding an ownership interest constituting at least twenty percent (20%) of the Borrower and the [OPERATING COMPANY NAME] has provided a personal guaranty in favor of the Lender for the Loan;

4. Borrower and [OPERATING COMPANY NAME] have a written lease with a term at least equal to the term of the Loan, including options to renew exercisable solely by [OPERATING COMPANY NAME]; and

5. If [OPERATING COMPANY NAME] is not closely affiliated with Borrower, then not less than 80% of the usable leased space for which the proceeds of the Loan is used to acquire and hold shall be used for at least one of the following purposes: corporate office, warehousing, research & development, technical center and/or manufacturing.

[ADD THIS SECTION B ONLY FOR HOLDING COMPANY DEALS]
APPENDIX C
BORROWER ASSURANCES

A. STATE OF MICHIGAN REQUIREMENTS

1. Michigan Operations.  So long as any portion of the Loan is outstanding, the Borrower shall maintain substantially all of its employees for the Project (exclusive of sales staff) or operations for the Project within the State of Michigan.
2. Criminal and Civil Matters.  Neither the Borrower nor or any of its affiliates, subsidiaries, officers, directors and any person who, directly or indirectly, holds a pecuniary interest in the Borrower of 20% or more: (i) have any criminal convictions incident to the application for or performance of a state contract or subcontract, and (ii) have any criminal convictions or have been held liable in any civil proceeding that negatively reflects on the person’s business integrity, including without limitation, based on a finding of embezzlement, theft, forgery, bribery, falsification or destruction of records, receiving stolen property or violation of state or federal antitrust statutes.
3. Auditor General, etc.  To ensure compliance with the terms of this Participation Agreement and the Michigan Strategic Fund Act, MCL125.2001 et. seq.:
b. the Borrower shall permit the Auditor General of the State of Michigan (the “Auditor General”), the MSF, the MEDC, and the Chief Compliance Officer of the MSF (the “CCO”), and any representative, member, employee or agent of the foregoing to visit the Borrower and any other location where the books and records of the Borrower are normally kept to inspect the books and records, including financial records and all other information and data, relevant to the Loan, the Loan Documents and the terms of this Participation Agreement;

c. the Borrower shall permit the Auditor General, the MSF, the CCO, and any member, employee or agent of the foregoing to make copies or extracts from information and to discuss the affairs, finances and accounts of the Lender and Borrower related to the Loan, the Loan Documents and this Participation Agreement; and

d. the Borrower shall cooperate with the CCO, if contacted.
4. Non-Discrimination and Unfair Labor Practices.  In connection with this Agreement, the Borrower agrees not to discriminate against any employee or applicant for employment, with respect to their hire, tenure, terms, conditions or privileges of employment, or any matter directly or indirectly related to employment, because of race, color, religion, national origin, ancestry, age, sex, height, weight, marital status, physical or mental disability unrelated to the individual’s ability to perform the duties of the particular job or position.  The Borrower further agrees that every subcontract entered into for performance of this Agreement will contain a provision requiring nondiscrimination in employment, as specified in this Agreement, binding upon each subcontractor.  This covenant is required under the Elliot Larsen Civil Rights Act, 1976 PA 453, MCL 37.2101, et seq., and the Persons with Disabilities Civil Rights Act, 1976 PA 220, MCL 37.1101, et seq., and any breach thereof may be regarded as a material breach of this Agreement.

Under 1980 PA 278, MCL 423.321, et seq., the State shall not award a contract or subcontract to an employer whose name appears in the current register of employers failing to correct an unfair labor practice compiled under MCL 423.322.  The United States Labor Relations Board compiles this information.  The Borrwer shall not enter into a contract with a subcontractor, manufacturer, or supplier whose name appears in this register.  Under MCL 423.324, the State may void any contract if, subsequent to the award of the contract, the name of the Borrower as an employer, or the name of a subcontractor, manufacturer, or supplier of the Borrower appears in the register.
5. Prohibited Use of Loan.  The loan proceeds will not be used:
(a) for any impermissible purpose set forth in Appendix B, Section A(6);
(b) to repay delinquent Federal or State income taxes unless the borrower has a payment plan in place with the relevant taxing authority;
(c) to repay taxes held in trust or escrow, e.g. payroll or sales taxes;
(d) to reimburse funds owed to any owner, including any equity injection or injection of capital for the business’ continuance; or
(e) to purchase any portion of the ownership interest of any owner of the business.
B. PASSIVE REAL ESTATE INVESTMENT
To the extent Borrower is a real estate holding company using the proceeds of the Loan to acquire and hold real property and subsequently leasing the real property to an operating company, the Borrower represents and warrants the following:

1.
[OPERATING COMPANY NAME] is a co-borrower or a guarantor of the Loan, as applicable;

2.
Both the Borrower and [OPERATING COMPANY NAME] have executed all required certifications, including those contained on Appendix C and Appendix D, as applicable;

3.
Each natural person holding an ownership interest constituting at least twenty percent (20%) of the Borrower and the [OPERATING COMPANY NAME] has provided a personal guaranty in favor of the Lender for the Loan;
4.
Borrower and [OPERATING COMPANY NAME] have a written lease with a term at least equal to the term of the Loan, including options to renew exercisable solely by [OPERATING COMPANY NAME]; and
5.
If [OPERATING COMPANY NAME] is not closely affiliated with Borrower, then not less than 80% of the usable leased space for which the proceeds of the Loan is used to acquire and hold shall be used for at least one of the following purposes: corporate office, warehousing, research & development, technical center and/or manufacturing.

[ADD THIS SECTION B ONLY FOR HOLDING COMPANY DEALS]
APPENDIX D
OPERATING COMPANY CERTIFICATION

[ADD THIS APPENDIX D ONLY FOR HOLDING COMPANY DEALS]
In connection with that certain loan from LENDER (the “Lender”) to BORROWER (the “Borrower”), dated on or about the date of this Deposit Agreement (the “Loan”), and in furtherance of the Michigan Supplier Diversification Fund Michigan Collateral Support Program (the “MSDF-MCSP”) operated by the Michigan Strategic Fund (the “MSF”), for the benefit of the Lender and the Borrower, OPERATING COMPANY NAME represents and warrants to the Lender and the MSF:

1. Industry. OPERATING COMPANY NAME is and shall remain through the term of the Loan in the business of mining, manufacturing, research and development, wholesale and trade, film and digital media production, office operations, or a business that is a qualified high technology business as described in MCL 207.803(n), as amended.
2. Business Purpose.  The Loan proceeds will be used for a “business purpose.” A business purpose includes, but is not limited to, start up costs, working capital, business procurement, franchise fees, equipment, inventory, as well as the purchase, construction renovation or tenant improvements of an eligible place of business that is not for passive real estate investment purposes (including acquiring or holding passive investments such as commercial real estate ownership, the purchase of securities) or lobbying activities as defined in Section 3(7) of the Lobbying Disclosure Act of 1995, P.L. 104-65, as amended.
3. Prohibited Use of Loan.  The loan proceeds will not be used:
(a) to repay delinquent Federal or State income taxes unless the borrower has a payment plan in place with the relevant taxing authority;

(b) to repay taxes held in trust or escrow, e.g. payroll or sales taxes;

(c) to reimburse funds owed to any owner, including any equity injection or injection of capital for the business’ continuance; or

(d) to purchase any portion of the ownership interest of any owner of the business.

3. Affiliations. 
(a) OPERATING COMPANY NAME is not:

i. an executive officer, director, or principal shareholder of the Lender;

ii. a member of the immediate family of an executive officer, director, or principal shareholder of the Lender; or

iii. a related interest of any such executive officer, director, principal shareholder, or member of the immediate family.

(b) If [OPERATING COMPANY NAME] is not closely affiliated with Borrower, then not less than 80% of the usable leased space for which the proceeds of the Loan is used to acquire and hold shall be used for at least one of the following purposes: corporate office, warehousing, research & development, technical center and/or manufacturing.

For the purposes of the above three restrictions, the terms “executive officer”, “director”, “principal shareholder”, “immediate family”, and “related interest” refer to the same relationship to a financial institution lender as the relationship described in part 215 of title 12 of the Code of Federal Regulations, or any successor to such part.

4. Business.  OPERATING COMPANY NAME is not:

(a) a business engaged in speculative activities that develop profits from fluctuations in price rather than through normal course of trade, such as wildcatting for oil and dealing in commodities futures, unless those activities are incidental to the regular activities of the business and part of a legitimate risk management strategy to guard against price fluctuations related to the regular activities of the business;

(b) a business that earns more than half of its annual net revenue from lending activities; unless the business is a non-bank or non-bank holding company certified as a Community Development Financial Institution;

(c) a business engaged in pyramid sales, where a participant's primary incentive is based on the sales made by an ever-increasing number of participants;

(d) a business engaged in activities that are prohibited by federal law or applicable law in the jurisdiction where the business is located or conducted. (Included in these activities is the production, servicing, or distribution of otherwise legal products that are to be used in connection with an illegal activity, such as selling drug paraphernalia or operating a motel that knowingly permits illegal prostitution); or

(e) a business engaged in gambling enterprises, unless the business earns less than 33% of its annual net revenue from lottery sales.

OPERATING COMPANY NAME
___________________________

Authorized Signer

Title

Date:  ______________________
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